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DELAYS AND DEFECTS IN THE ENFORCE- 
MENT OF LAW IN THIS COUNTRY. * 



BY WILLIAM H. TAFT. 



If one were to be asked in what respect we had fallen farthest 
short of ideal conditions in our whole Government, I think he 
would be justified in answering, in spite of the glaring defects 
in our system of municipal government, that it is in our failure 
to secure expedition and thoroughness in the enforcement of public 
and private rights in our courts. I do not mean to say that the 
judges of the courts are lacking in either honesty, industry or 
knowledge of the law, but I do mean to say that the machinery 
of which they are a part is so cumbersome and slow and expen- 
sive for the litigants — public and private — that the whole judi- 
cial branch of the Government fails in a marked way to accom- 
plish certain of the purposes for which it was created. 

Generally in every system of courts there are a court of first 
instance, an intermediate court of appeals and a court of last 
resort. The court of first instance and the intermediate appellate 
court should be for the purpose of finally disposing in a just and 
prompt way of all controversies between litigants. So far as the 
litigant is concerned, one appeal is all that he should be entitled 
to ; the community at large is not interested in his having more ; 
for the function of the court of last resort, usually called the 
Supreme Court, is not primarily for the purpose of securing a 
second review or appeal to the particular litigant whose case is 
carried to that court. It is true that the court can only act in 
concrete cases between the litigants, and so incidentally it 
does furnish another review to the litigants in every case where 
it entertains an appeal; but the chief reason for granting such 

* Based on an address delivered before the Civic Forum, New York 
City, at Carnegie Hall, April 28, 1908. 
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a review is to enable the Supreme Court to lay down general prin- 
ciples of law in the interpretation of State or Federal constitu- 
tions or statutes, or in the application of the common law, for 
the benefit and guidance, not of the particular litigant affected, 
but of the communities at large. Therefore, the appellate juris- 
diction of the Supreme Court should generally be limited to those 
cases which are typical and which give an opportunity to the 
court to cover the whole field of the law upon the subject in- 
volved. The highest function of the Supreme Court of the 
United States is the interpretation of the Constitution of the 
United States, so as to guide the other branches of the Govern- 
ment and the people of the United States in their construction 
of the fundamental compact of the Union. Tate it all in all, 
in the discharge of this function, the judicial department is the 
most novel, as it is in many respects the most important, branch 
of the Government. It is the background of the whole Govern- 
ment. In its power of ultimate decision as to the respective 
jurisdictions of the various departments of the National Govern- 
ment, as to the boundaries between State and national control 
and as to the guarantees of life, liberty and property to the in- 
dividual, it is the balance-wheel of the governmental system. The 
Supreme Courts of the States exercise a similar, but of course a 
less important, function within their respective States. It is to be 
presumed that the Supreme Courts in the course of their deci- 
sions on general law will lay down with reasonable accuracy prin- 
ciples with sufficient clearness to enable the inferior courts to 
dispose of cases involving similar principles. The great body of 
the litigation involving particular controversies between indi- 
viduals should be confined to the courts of first instance and the 
intermediate appellate courts, and one appeal is all that any 
litigant should be entitled to. 

In the Supreme Courts of the United States and of the several 
States, business is disposed of with as great promptness as is 
consistent with the proper exercise of their important jurisdiction. 
It is in the courts of the first instance and in the intermediate 
appellate courts, however, that there is much more delay than is 
necessary. In the first place, the codes of procedure are much 
too elaborate. It is possible that they should be both simple and 
effective, as is shown by the present procedure in the English 
courts framed by rules of court. The code of the State of New 
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York, however, is staggering in the number of its sections. A 
similar defect exists in some civil-law countries. The elaborate 
Spanish code of procedure that we found in the Philippines could 
be used by a dilatory defendant to keep the plaintiff stamping 
in the vestibule of justice until time had made justice impossible. 
Every additional technicality, every additional rule of procedure, 
adds to the expense of litigation; and it is inevitable that with an 
elaborate code the expense of a suit involving a small sum is 
in proportion far greater than that involving a large sum. 
Hence, it results that the cost of justice to the poor is always 
greater than it is to the rich, assuming, as we reasonably may, 
that the poor are more often interested in small cases and the rich 
in large ones. 

Jury trials also add to the elaborate machinery necessary for 
the adjustment and decision of the rights of the litigants and 
they greatly increase the time and expense involved in the dis- 
position of litigation. 

Another reason for unreasonable delay in the lower courts is 
the disposition of judges to wait an undue length of time in the 
writing of their opinions or judgments. I speak with confidence 
on this point, for I have sinned myself. In English courts the 
ordinary practice is for the judge to deliver his opinion imme- 
diately upon the close of the argument, and this is the practice 
which ought to be enforced so far as possible in our courts of 
first instance. It is a great deal more important that the court 
of first instance should decide promptly than that it should decide 
right. The practice of deciding cases at the close of the hearing 
makes the judge very much more attentive to the oral argument of 
counsel and much more likely, on the whole, to decide right when 
the evidence and the arguments are fresh in his mind. In the 
Philippines the system had been adopted of refusing a judge his 
regular monthly stipend unless he can file a certificate, with the 
receipt for the money, in which he certifies on honor that he has 
disposed of all the business submitted to him within the pre- 
vioiis sixty days. This has had a marvellously good effect in keep- 
ing the dockets of the court clear. 

One of the great difficulties with the profession of the law 
is the disposition both of judges and of advocates to treat the liti- 
gants as made for the courts and the lawyers, and not the courts 
and lawyers as made for the litiganta And as it is lawyers who 
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in Judiciary Committees of the legislatures draft the codes of 
procedure, it too frequently happens that the motive for simpli- 
fying the procedure and making the final disposition of cases 
as short as possible is not as strong as it should be. In the end 
such simplification would be greatly in the interest of the lawyers, 
for the present conditions of delay in the courts lead many peo- 
ple to arbitrate their case out of court or to yield to unjust claims 
rather than to expose themselves to the nervous strain and ex- 
pensive burden of a long-drawn-out contest in court. 

In my opinion the best method of securing expedition in 
the disposition of cases is to leave to the judges of the court 
the forming of the procedure by rules of court, imposing upon 
them the obligation to adopt rules making the course of liti- 
gation as speedy and as inexpensive as possible. I venture to 
think that the plan by which the justices of the peace who 
try smaller cases, and who are neither professional men nor 
apt in the disposition of business, is not a wise feature of 
the present system. The poor should have the benefit of as 
acute and able judges as the rich, and the money saved in the 
smaller salaries of the judges of the inferior courts is not an 
economy in the interest of the public. Such judges, after their 
reputations have become established, would lead the parties seek- 
ing their jurisdiction to dispense with juries and to submit their 
controversies for immediate decision. Under able, educated 
judges, who understand the purpose of the law in creating them, 
I am quite sure that courts of conciliation, for the purpose of 
settling small controversies without pleading, without lawyers 
and without appeals, could be made successful. They have been 
made successful in Germany, and I do not see that there is 
such a difference of conditions in this country as to prevent their 
being useful here. 

It may be asserted as a general proposition, to which many 
legislatures seem to be oblivious, that everything which tends to 
prolong or delay litigation between individuals, Or between indi- 
viduals and corporations, is a great advantage for that litigant 
who has the longer purse. The wealthy defendant can almost 
always secure a compromise or a yielding of lawful rights on 
account of the necessities of the poor plaintiff. While such a 
condition in the administration of human law cannot be entirely 
eradicated, its injurious effect may be minimized by speeding 
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the litigation and reducing the opportunities of either litigant 
to prolong it. 

Many people who give the subject hasty consideration regard 
as the noblest product of human wisdom a system of appeals, by 
which a suit can be brought before a justice of the peace, and 
carried through the several intermediate courts of appeal to the 
Supreme Court of the State. How many legislative halls have 
rung with the eloquence of defenders of the oppressed and the 
poor, in opposing laws which were designed to limit the appeals 
to the Supreme Court to cases involving large sums of money or 
questions of constitutional or other important law! Shall the 
poor man be denied the opportunity to have his case re-examined 
in the highest tribunal of the land ? Never ! And generally the 
argument has been successful. In truth, there is nothing which 
is so detrimental to the interests of the poor man as the right 
which, if given to him, must also be given to the other and 
wealthier party. It means generally two, three and four, and 
in some cases even five and six years of litigation. Could any 
greater opportunity be put in the hands of wealthy persons or 
corporations to fight off just claims and to defeat, injure or 
modify the legal rights of poor litigants, than to delay them in 
securing their just due for several years? I think not. The 
fact is that procedure which limits the right of appeal works 
in the end for the benefit of the poor litigant and puts him more 
on an equality with a wealthy opponent. While it is probably 
true that the disposition of the litigation is more likely to be just 
when three tribunals have passed upon it, the injustice which 
meantime has been done by the delay to the party originally en- 
titled to the judgment, generally exceeds the advantage that he 
has had in ultimately winning the case. So confirmed have we 
become in our views that delays are essential in litigation, that 
in the minds of many lawyers and other persons familiar with the 
courts the right of a litigant to delay before being called upon 
to respond in damages, or in other ways, to the just claim of an- 
other, is supposed to inhere either in the Constitution of the 
State or in the orderly administration of courts. To hasten a 
litigation to an end within six months against the protesting 
defendant who is mulcted and compelled to pay within that short 
period, is even characterized as "railroading." 

There is no foundation in the attitude of the courts for the 
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complaint that the courts are made for the rich and not for the 
poor; for the judges of this country are as free as possible from 
prejudice of that kind. But the inevitable effect of the delays 
I have referred to is to oppress and put at a disadvantage the 
poor litigant; and while I do not mean to say that it is possible, 
humanly speaking, to put the rich and the poor on an exact 
equality in regard to litigation, it certainly is possible to reduce 
greatly the disadvantages to the man of little means if the courts 
and legislatures would devote themselves to the elimination from 
the present system of those provisions which tend to prolong the 
time in which judicial controversies are disposed of. 

When we come to the administration of criminal law and the 
assertion of public right, which have a more direct bearing upon 
the welfare of the whole people than the settlement of private 
rights, the injurious delays caused by the procedure provided 
by legislative act are greatly accentuated. No one can examine 
the statistics of crime in this country and consider the relatively 
small number of prosecutions which have been successful, without 
realizing that the administration of the criminal law is a disgrace 
to our civilization. Some of the causes for the lax administration 
of the criminal law may be found in the lenient, happy-go-luckv 
character of the American people, absorbed in their own affairs, 
and not fully realizing that this tremendous evil exists in the 
community. 

In criminal cases the jury system is essential to secure the rights 
of the individual against possible abuses by the Government; but 
it necessarily causes delay. The grand-jury system enforced by 
the Federal Constitution, although not required in many of the 
States, is another cause of delay in bringing criminals to 
justice. Fully conceding the necessity of these constitutional 
restrictions as essential under our form of Government to the 
preservation of the liberty of the individual, we still find a large 
field in which the legislature, by formulating proper and ex- 
peditious criminal procedure, could avoid the discouraging and 
disgraceful delays that now exist, when the criminal has the 
means to employ acute lawyers who take advantage of every tech- 
nical necessity presented by the rules obtaining in the trial of 
criminal causes. Every month of delay in bringing a person 
charged with crime to justice inures, in his ultimate trial, to his 
benefit. In order to resist the amiable tendency of human nature 
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toward mercy and compassion for the unfortunate charged with 
crime, a jury must be strongly imbued with the right of the 
public to have crime punished, and the further backward into 
the past the facts upon which the prosecution is based are pur- 
sued, the less strongly does the jury feel its obligation to the 
public at large to restrain future crime by the punishment of 
offences committed in the distant past. 

Again, the procedure provided by legislative enactment for the 
trial of the crime itself too frequently affords the opportunity 
to prolong the trial, and exaggerates into undue prominence cir- 
cumstances having no direct bearing upon the innocence or guilt 
of the defendant, but calculated to divert the minds of the jury 
from the real issues, and ultimately to lead to a disagreement 
or to an acquittal of a really guilty man. Of course such a result 
could hardly be obtained except by the employment of skilled 
counsel of dramatic power, able to confuse the minds of the jury, 
to destroy their sense of proportion, and to make them reach 
conclusions as jurymen which as men in their own business they 
would repudiate as absurd. The creation of an atmosphere 
of fog and error and confusion is only possible under a system 
in which the power of the court to control its own proceedings 
and to guide the jury to some extent in the way in which it should 
go, is so limited by rules of judicial procedure laid down by 
legislative enactment that the judge becomes nothing but a mod- 
erator of the proceedings and helpless in the hands of an acute 
and eloquent counsel for the defence. The theory of legislatures 
in this country and, indeed, the popular view, seems to be that it 
somehow works for the benefit of the public that the power of the 
judge in the court-room should be greatly reduced and the power 
of the jury greatly magnified ; and we discover the tendency to this 
view more and more as we go toward the western and the newer 
States. The fact is, however, that every expedient which weakens 
the power of the court and increases the power of the jury has 
an effect wholly different from that which is intended, and in- 
creases the advantage enjoyed by the wealthy when brought before 
the bar of a criminal court. 

No legislature can legally take away from the jury in this 
country its power to do what it believes to be right under the in- 
structions of law received from the court. The power of the 
court to comment on the evidence, to point out its strength or 
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its weakness, can never take from the jury its authority to decide 
upon the facts. The restoration, therefore, of the procedure 
which obtained at the common law and which still obtains in 
England, in the courts of the United States and in some Stale 
courts, by which the verdict rendered is the result of the inde- 
pendent judgment of the jury guided both by instructions by 
the court as to the law and also by suggestions and comments 
as to the facts, could work no injustice to any person brought 
into court and would secure not only greater efficiency in the en- 
forcement of the criminal law, but also much greater speed in 
the disposition of cases. 

We have, as is well understood, certain constitutional restric- 
tions as to the procedure in criminal cases which offer protection 
to the accused and present difficulties in the proof of his guilt. 
But these obtain as well in the English courts as in our own, 
and their existence does not offer a reason for the delays from 
which we suffer, for such delays do not exist in the administra- 
tion of justice in England. A murder case which in this country 
is permitted to drag itself out for three weeks or a month, in 
England is disposed of in a day, two days, or at the most, three 
days — certainly in less than one-fifth the time. This is because 
the English judges insist upon expedition by counsel, cut short 
iiseless cross-examinations and confine the evidence to the nub 
of the case. They exercise the greater power which under the 
common-law rule has always been exercised by the court. Under 
such practice it would be possible for the prosecuting attorneys 
to clear their dockets ; as it is now they are utterly unable to do so. 

At the present time in our larger cities, a man who is indicted 
and has means with which to secure bail is released on bond, 
unless he is confined for murder in the first degree. The pressure 
upon the prosecuting officers is for the trial of those who are in 
jail and unable to give bail, and as a result of the delays I have 
mentioned jail cases are protracted and the trial of those who 
are released on bail is postponed oftentimes to the indefinite 
future, the evidence disappears, newer and more sensational cases 
come on, and ultimately nolles are entered and the indicted man 
escapes. This is one explanation why so many crimes go wholly 
unpunished. 

Another cause of the inefficiency in the administration of the 
criminal law is the difficulty of securing jurors properly sen- 
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sible of the duty which they are summoned to perform. In the 
extreme tenderness which the State legislatures exhibit toward 
persons accused as criminals, and especially as murderers, they 
allow peremptory challenges to the defendant far in excess of 
those allowed to the prosecution. In my own State of Ohio for 
a long time in capital cases the law allowed the prosecution two 
peremptory challenges and the defendant twenty-three. This very 
great discrimination between the two sides of the case enabled 
the defendant's counsel to eliminate from the panel every man 
of force and character, and to assemble a collection in the jury- 
box of nondescripts of no character who were amenable to every 
breeze of emotion, however maudlin or irrelevant to the issue. 

I do not think that the members of the bar can escape the 
responsibility for the demoralizing tendencies to which I have 
referred. The perversions of justice in my own city of Cincin- 
nati in 1S84 led to the appointment of a committee of the bar to 
visit the legislature to urge it to rid our criminal code of proce- 
dure of those features which placed the prosecution at an unfair 
disadvantage in the trial of capital cases. The indignation of the 
public at some of the failures of justice in flagrant cases of 
crime had led to a riot and to the burning of our court-house, 
and the public finally became aroused to the serious defects in 
the law. I had the honor of being one of those who waited upon 
the Judiciary Committee of the Ohio Legislature and preferred 
the request that the twenty-three challenges allowed to the de- 
fendant be reduced to twelve, and that the State be allowed a 
similar number; but we found that there were upon that com- 
mittee lawyers a substantial part of whose practice consisted in 
acting as counsel for defendants in criminal trials. When I pro- 
tested that twenty-three challenges was an outrageous number, 
the chairman of the committee leaned back with the remark, 
" Many a time I would have given all my fee to have had twenty- 
four challenges for the defendant." I cite this instance because 
I believe that the unjust disposition to curtail the power of 
judges is due more or less to the intervention of some members 
of the bar whose practice is more or less beneficially affected, 
as they conceive, by obstacles thus created to the due course of 
justice. 

Another reason for delays in the enforcement of criminal law 
is to be found in the right of repeated appeals which are given 
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in criminal eases. The code of evidence with its complicated rules 
and numerous technical statutory limitations designed to favor the 
defendant, are all used as a trap to catch the trial court in error, 
however technical, upon which in appellate proceedings a re- 
versal of the judgment of the court below may be obtained. The 
rule which generally obtains in this country is that any error, 
however slight, must lead to a reversal of the judgment, unless 
it can be shown affirmatively that it did not prejudice the de- 
fendant. The disposition on the part of the courts to think that 
every provision of every rule of the criminal law is one to be 
strictly construed in favor of the defendant, and even widened 
in its effect in the interest of the liberty of the citizen, has led 
courts of appeal to a degree of refinement in upholding techni- 
calities in favor of defendants, and in reversing convictions, that 
renders one who has had practical knowledge of the trial of 
criminal cases most impatient. 

In a case carried on error to the Supreme Court of the 
United States the point was raised for the first time in that 
court that the record did not show an arraignment of the 
defendant and a plea of not guilty; and on this ground the 
court, three judges dissenting, reversed the judgment. There 
was not a well-founded doubt of the fact that the defendant was 
arraigned and pleaded not guilty. The record itself raised a 
presumption that this was the fact; but the judgment was re- 
versed, although there was not a pretence that the defendant 
had suffered any injury at the trial by reason of the alleged de- 
fect in the procedure. When a court of highest authority in 
this country thus interposes a bare technicality between a de- 
fendant and his just conviction, it may be pertinent to inquire 
whether some of the laxity in our administration of the criminal 
law may not be due to a proneness on the part of courts of last 
resort to reverse judgments of conviction for narrowly technical 
error. There ought to be introduced into the statutes of every 
State and of the United States in regard to appeals in criminal 
cases, and, indeed, in regard to appeals in civil cases, a pro- 
vision that no judgment of a trial court should be reversed 
except for an error which the court after reading the entire 
record can affirmatively say would have led to a different verdict 
and judgment. This would do no injustice and would end re- 
versals for technicalities. 
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And, now, what has been the result of the lax administration 
of criminal law in this country? Criminal statistics are exceed- 
ingly difficult to obtain. The number of homicides, the number 
of lynchings and the number of executions one can note from the 
daily newspapers, but the number of indictments, trials, con- 
victions, acquittals or mistrials it is hard to find. Since 1885 
in the United States there have been 131,951 murders and homi- 
cides, and there have been 2,286 executions. In 1885 the number 
of murders was 1,808. In 1904 it had increased to 8,482. The 
number of executions in 1885 was 108. In 1904 it was 116. 
This increase in the number of murders and homicides as com- 
pared with the number of executions tells a startling story. As 
murder is on the increase, so are all offences of the felony class, 
and there can be no doubt that they will continue to increase un- 
less the criminal laws are enforced with more certainty, more 
uniformity and more severity than they are at present. 

The strongest force in our community is public opinion, and 
frequently the existence of evils in the community is due to the 
fact that it is not sufficiently directed to the evil in hand. The 
enormous discrepancy between the crimes which are committed 
and the crimes which are actually brought to trial is sufficient 
to show that public opinion is not alert enough, and is not di- 
rected against prosecuting officers and judicial officers with suf- 
ficient vigor to bring to trial every man guilty of an offence. 
In recent years, we have been engaged in the trial of wealthy 
men and corporations charged with violating the anti-trust laws 
and the anti-rebate laws, or laws against railway-rate discrimi- 
nation. In these trials there has been brought home to the 
public the difficulty of securing the conviction of wealthy de- 
fendants who employ acute counsel to take advantage of all 
the technicalities and delays which the present criminal pro- 
cedure makes possible. And it is quite possible that the escape 
of wealthy malefactors from just punishment will bring home 
to the people at large the conviction which ought to obtain, that 
by the tenderness toward the individual charged with crime man- 
ifested by legislatures and lawmakers during the last fifty years 
in this country, great injustice has been caused to the interests 
of the public and that the time has come to call a halt, 

William H. Taft. 



